Chapter 11

The U.S.-Canada Northwest Passage
Disagreement: Why Agreeing to Disagree Is
More Important Than Ever

Suzanne Lalonde

We do not seek the unanimity that comes to those who water down
all issues to the lowest common denominator—or to those who
conceal their differences behind fixed smiles—or to those who
measure unity by standards of popularity and affection, instead of
trust and respect. We are allies. This is a partnership, not an em-
pire. We are bound to have differences and disappointments—and
we are equally bound to bring them out into the open, to settle
them where they can be settled, and to respect each other’s views
when they cannot be settled.

—President John Kennedy, Address before the Canadian Parlia-
ment, May 17, 1961

For over fifty years, and while remaining “premier partners”! in the
Arctic, Canada and the United States have had to acknowledge and
manage a significant disagreement over the status of the Northwest Pas-
sage (NWP). Ottawa and Washington’s respective positions regarding
the Northwest Passage are well established and have been for decades.
Successive Canadian governments have declared that all of the waters
within Canada’s Arctic Archipelago, including the various routes that
make up the NWP, are Canadian historic internal waters over which
Canada exercises full and exclusive authority, including the power to
govern access by foreign ships.” The United States has long held the
view that the different routes through the Northwest Passage constitute
an international strait in which the ships and aircraft of all nations, both
civilian and military, enjoy an unfettered right of transit passage.’

Canada’s position was recently reaffirmed in the Trudeau Govern-
ment’s 2019 Arctic and Northern Policy Framework. The second opera-
tive paragraph under the “International Chapter” declares:
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The Government of Canada is firmly asserting its presence in the
North. Canada’s Arctic sovereignty is longstanding and well estab-
lished. Every day, through a wide range of activities, governments,
Indigenous peoples, and local communities all express Canada’s
enduring sovereignty over its Arctic lands and waters. Canada will
continue to exercise the full extent of its rights and sovereignty
over its land territory and its Arctic waters, including the North-
west Passage.*

This language echoes earlier government pronouncements, includ-
ing Prime Minister Stephen Harper’s 2009 Northern Strategy. Acknowl-
edging the importance of the Arctic in the collective Canadian psyche,
the Strategy identified “exercising Canada’s Arctic sovereignty” as the
country’s first priority, emphasizing that “Canada’s Arctic sovereignty
is long-standing, well established and based on historic title, founded in
part on the presence of Inuit and other Indigenous peoples since time
immemorial.”’

The long-established American position was explicitly stated in
President George W. Bush’s January 2009 National Security Presiden-
tial Directive and Homeland Security Presidential Directive, in which he
emphasized that freedom of the seas was a top national priority for the
United States: “The Northwest Passage is a strait used for interna-
tional navigation, and the Northern Sea Route includes straits used for
international navigation; the regime of transit passage applies to pas-
sage through those straits.”® His successor, President Barack Obama,
also expressly reaffirmed the official United States position in his 2013
National Strategy for the Arctic Region: “Accession to the Convention
[1982 United Nations Law of the Sea Convention] would protect U.S.
rights, freedoms, and uses of the sea and airspace throughout the Arc-
tic region, and strengthen our arguments for freedom of navigation
and overflight through the Northwest Passage and the Northern Sea
Route.”

A number of reasons explain the long-standing stalemate over the
Northwest Passage: decades of public pronouncements reiterating the
official Canadian and U.S. positions have severely limited the two gov-
ernments’ political marge de manoeuvre. Canada asserts that the Arctic
is a fundamental part of its heritage, its identity as a country and its fu-
ture. It therefore claims the right to act as a responsible steward of the
region for the prosperity of its citizens, the protection of its sensitive
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environment and the defence of its national interests. For the United
States, defending the freedom of the seas has long been a cornerstone
of its foreign policy to ensure the mobility of American naval assets
around the world. Washington is concerned that ‘giving in’ to Canada
over the NWP would set a bad precedent.® It might encourage coast-
al states bordering important international straits to adopt unilateral,
arbitrary rules that would severely harm American national interests.
Ambiguities in the legal rules, including the very definition of an inter-
national strait, have allowed both states to craft solid, reasonable, and
persuasive arguments in support of their position.

Despite these stark “differences and disappointments,” to quote

President Kennedy, Canada and the United States have a long history
of respectful collaboration in the Arctic. One of the key aspects of this
long-standing commitment to cooperation is the 1988 Arctic Coopera-
tion Agreement’ in which the two parties agreed to set aside their legal
differences and proceeded to set out a regime governing transits of the
NWP by American icebreakers engaged in research.!® This pragmatic
approach—agreeing to disagree and getting on with the business of
resolving issues of mutual interest and concern—is arguably more im-
portant than ever as the Arctic region bears the brunt of climate change.

This chapter will explore two major developments linked to climate
change with a profound impact on the Northwest Passage debate: in-
creased access to and foreign interest in Canada’s Arctic waters and
the strengthened voice of Canada’s Indigenous peoples. Both develop-
ments have the potential to harden Ottawa and Washington’s tradition-
al positions on the NWP. This chapter will consider, however, whether
they might not in fact strengthen the two neighbors’ resolve to work
collaboratively and present a unified front.

An Increasingly Accessible Northwest Passage

As the Earth’s changing climate has deepened into a climate crisis,
the Arctic region has emerged as one of the clearest indicators of the
scale and pace of that change.!! Scientific reports, like the most recent
IPCC Special Report,!? confirm that the Arctic is warming at two to
three times the global average with profound implications for the phys-
ical, chemical and biological components of Arctic ecosystems as well
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Figure 1. The Main Northern and Southern Routes
through the Northwest Passage
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Source: Environment and Climate Change Canada website, accessed April 23, 2020, hitps://www.
canada.ca/en/environment-climate-change/services/environmental-indicators/sea-ice.html.

as for the estimated four million people who call it home.!* Experts at
the Marine Mammal Commission also warn that the effects of a warm-
er Arctic are “myriad, far-reaching and accelerating.”!*

One of the most visible and compelling symptoms of a warming
Arctic has been the rapid melting of the sea-ice. A September 2019
report published on the website of the National Snow and Ice Data
Centre provides some stark statistics: “Compared to when the satel-
lite record began in 1979, sea ice extent is down about 40 percent in
September.”’ Indeed, the IPCC indicated in its 2019 Special Report
that sea ice changes experienced in the Arctic were “unprecedented for
at least 1,000 years” with a thinning of sea ice together with a transi-
tion to younger ice and a 90 percent decline in the areal proportion
of multi-year ice in the period 1979-2018.1¢ The IPCC also reported
with high confidence that loss of summer sea ice and spring snow cover
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Figure 2. Average Summer Sea-Ice and Multi-year Sea Ice Area,
Canada’s Northwest Passage, 1968 to 2018
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Source: Environment and Climate Change Canada website, accessed April 23, 2020, https://www.
canada.ca/en/environment-climate-change/services/environmental-indicators/sea-ice.html.

have contributed to feedback loops that serve to amplify warming in
the Arctic.'’

Canada’s Northwest Passage is a system of gulfs, straits, sounds and
channels in the Canadian Arctic Archipelago connecting the Beaufort
Sea in the west with Baffin Bay in the east. The Northwest Passage
provides two main navigation routes on its western side: a northern
route and a southern route (Figure 1).!® According to a 2019 report
by Environment and Climate Change Canada, while year-to-year fluc-
tuations were recorded, “statistical decreasing trends were detected”
for the 1968 to 2018 period for the summer sea ice and multi-year sea
ice areas in both the northern and southern routes (Figure 2).!? A key
finding was that the “southern route was virtually free of multi-year sea
ice for several of the recent years.” As summer ice melts, the Northwest
Passage is expected to become significantly more navigable by 2050,
increasing opportunities for shipping, tourism, resource exploitation
and industrial activities.

Robert Headland and his colleagues at the Scott Polar Research
Institute at Cambridge University document 313 complete maritime
transits of the Northwest Passage from 1903 to the end of the 2019
navigation season.?’ While this number attests to the very limited at-
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tention the NWP has historically garnered as a shipping route, recent
years have seen a significant increase in both the number of vessels and
flags transiting through the Passage. If 1988 is taken as a point of refer-
ence—an important year in the history of Canada-U.S. collaboration in
the Arctic with the conclusion of the Arctic Cooperation Agreement—
the increase in navigation activities emerges more starkly.

Between 1903 and 1988, a period of 85 years, Headland et al. doc-
ument 39 transits. Of those transits, 21 were completed by Canadian
flagged ships and nine by American vessels. Single transits were com-
pleted by ships registered in the Bahamas, France, Japan, the Nether-
lands, Norway, Singapore and Sweden. Two British vessels also com-
pleted transits of the NWP in the late 1980s. Thus, in the first 85 years
of recorded transits, 54 percent of the transits were completed by Cana-
dian vessels and 23 percent by American vessels. Together, ships from
the two continental partners accounted for 77 percent of all transits of
the Northwest Passage and only eight foreign flags are documented.

In marked contrast, in the period from 1988 to 2019 (31 years), there
were 274 transits of the Northwest Passage, a 75 percent increase from
the first 85 years. Of note, Canadian and American ships accounted
for only 9.5 percent and 9 percent respectively of those more recent
transits—a very significant decrease compared to the earlier period de-
scribed above. Since 1988, Russian flagged vessels have completed the
same number of transits as Canadian ships. The statistics show that in
the past three decades, vessels flagged in 37 different jurisdictions, from
South Africa to Finland, transited through the Northwest Passage. Of
some concern, six of the jurisdictions are listed on the International
Transport Workers Federation website as ‘flags of convenience™!: An-
tigua and Barbuda, Bahamas, the Cayman Islands, Malta, the Marshall
Islands and Panama.?? Ships registered in the Bahamas accounted for
nearly 10 percent of successful transits while ships registered in the
Cayman Islands completed close to 5 percent of the 274 transits.

Growing Foreign Interest in the Northwest Passage

Beyond the physical presence of a wider array of foreign flagged ves-
sels within the Passage, some non-Arctic states’ policies appear to be
increasingly attuned to the potential of the emerging Arctic shipping
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routes. While much of the current interest and activity is focused on
Russia’s Northern Sea Route (NSR), official policies and programs do
not always distinguish between the NWP, the NSR and the Transpolar
Sea Route (TSR).?

Positing that environmental changes were altering the “geo-strategic
dynamics of the Arctic with potential consequences for international
stability and European security interests,” the European Commission
released in 2008 an official Communication setting out EU interests
and proposals for action by member states in the region. Under Section
3.3 entitled “Transport,” member states and the Community were ex-
horted to defend “the principle of freedom of navigation and the right
of innocent passage in the newly opened routes and areas.” >* Section 4
of the Communication on “Enhanced Arctic Multilateral Governance”
specifically targeted the Northwest Passage in its introductory para-
graph: “Moreover, there are different interpretations of the conditions
for passage of ships in some Arctic waters, especially in the Northwest
Passage.” The Council of the European Union welcomed the Com-
munication and issued “Council Arctic Conclusions” in December
2009, which provide at Article 16: “With respect to the gradual open-
ing, in the years to come, of trans-oceanic Arctic routes for shipping
and navigation, the Council reiterates the rights and obligations for
flag, port and coastal states provided for in international law, including
UNCLOS, in relation to freedom of navigation, the right of innocent
passage and transit passage, and will monitor their observance.”?

In September 2013, the German Federal Foreign Office released
Guidelines of the Germany Arctic Policy which announced that the Ger-
man Federal Government was “campaigning for freedom of navigation
in the Arctic Ocean (Northeast, Northwest and Transpolar Passages) in
accordance with high safety and environmental standards.”?® In terms
of owner nationality, Germany’s merchant fleet is ranked 4% in the
world (after Greece, Japan and China) and it holds around 29 percent
of all container-carrying capacity worldwide.?’” Germany is also an ac-
knowledged leader in shipbuilding, the development of innovative and
sustainable maritime technologies and in the training of a highly spe-
cialised maritime workforce. It is therefore a powerful voice in global
maritime affairs.



274 THE ARCTIC AND WORLD ORDER

On 12 March 2014, the European Parliament adopted a resolution
on “EU Strategy for the Arctic” which called on “the states in the [Arc-
tic] region to ensure that any current transport routes—and those that
may emerge in the future—are open to international shipping and to
refrain from introducing any arbitrary unilateral obstacles, be they fi-
nancial or administrative, that could hinder shipping in the Arctic, oth-
er than internationally agreed measures aimed at increasing security or
protection of the environment.”?® The preamble to the Resolution lists
a number of specific considerations said to have informed its substan-
tive content, including the United Nations Convention on the Law of
the Sea and the national strategy of Canada among others.

The most recent articulation of the European Union’s Arctic policy
released on April 27, 2016 by the Commission and the High Represen-
tative for Foreign Affairs and Security Policy does not wade into the
Northwest Passage controversy.?’ Instead, it stresses the need for safe
and secure maritime activities in the Arctic and EU participation in the
development of innovative technologies and tools to more efficiently
monitor spatial and temporal developments. Emphasis is placed on en-
suring the effective implementation of the Polar Code and enhancing
search and rescue capabilities. As Adam Stepien and Andreas Raspot-
nik explain, the EU Arctic policy domain encompasses many issues,
sectors and stakeholders, “some interlinked, some connected only via
an ‘Arctic’ label; of both an internal and external nature.”® The 2016
Foint Communiqué was a deliberate attempt to limit this broad spectrum
by focusing on three specific themes only: climate change and the en-
vironment, sustainable development and international cooperation.’!

Germany’s updated Arctic Policy Guidelines—Assuming Responsibility,
Creating Trust, Shaping the Future, released in August of 2019 contains
a chapter dedicated to “The Security policy dimension of Germany’s
Arctic policy.”*? The opening paragraph of the chapter identifies the
“increasing navigability of Arctic sea routes” as a “potential source of
non cooperative behaviour” which “endangers economic, environ-
mental and security policy stability in the region and thus also affects
Germany’s security interests.” Among the indicators of such non co-
operative behaviour, according to the German policy, will be the “kind
of agreement that is reached” on the “status, legislation and regula-
tions with regard to the use of the Northwest Passage and Northeast
Passages.”** Seven policy objectives and commitments are then listed,
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including that “[t]he Federal Government is committed to the protec-
tion of freedom of navigation in Arctic waters in accordance with the
regulations of UNCLOS.”**

Speaking at the Arctic Council meeting in Reykjavik a few months
later, in October 2019, the EU Ambassador for the Arctic warned that
regional security is at risk and called for the introduction of a new Arc-
tic governance structure. Ambassador Marie-Anne Coninsx acknowl-
edged that the 2016 EU Policy was already outdated and announced
that work was underway on a new EU Arctic strategy. “The develop-
ments that are now taking place are so dramatic that there is a call for
the EU to get more strongly engaged.” She stressed that the new
strategy would have to address security, “because all developments in
[the] region affect the security situation.” Her comments echoed an
official statement released earlier that month at the conclusion of the
EU?s first Arctic Forum which emphasized that the “EU has a strategic
role and interest in the Arctic remaining a ‘low tension-high coopera-
tion’ area.”’¢

Beyond Europe, Arild Moe and Olav Schram Stokke comment that
“Arctic sea routes feature prominently but soberly in the Japanese and
the [South] Korean policy documents.”?” Under Part 3 of the 2015 Jap-
anese policy, entitled “Need to Address Arctic Issues,” a specific section
is devoted to “Ensuring the Rule of Law and Promoting International
Cooperation.” 38 The section includes a reminder that the Arctic Ocean
is subject to international laws, including the UNCLOS. “Freedom of
navigation and other principles of international law,” it asserts, “must
be respected.” A reference is then made to “ice covered areas” of the
Arctic Ocean and the need to cooperate with the coastal States “to en-
sure appropriate balance between the freedom and safety of navigation,
and the protection and preservation of the marine environment under
the principle of international law.” This reference to the limited powers
afforded to Canada by Article 234 of the UNCLOS,*’ while at the same
time emphasizing freedom of navigation, falls far short of the Canadian
historic internal waters position.

In South Korea’s earlier Arctic policy document (2013), business
opportunities feature more prominently than in the Japanese policy.*
The vision statement emphasizes that Korea’s contribution to the sus-
tainable future of the Arctic will be accomplished through enhanced
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cooperation with the Arctic States and relevant international organi-
zations. While the sensitive question of the legal status of the Arctic
Routes is not broached, the Korean Government’s interest in the future
of Arctic shipping activities and industries is made abundantly clear.
One of the four “Major Goals (2013-2017)” of the Korean policy is
defined as the pursuit of “Sustainable Arctic Business” and includes as
an action item to “Assess the feasibility of the Arctic Sea Routes.” The
main themes under the “Implementing Programs” section include:
“Accumulate Arctic Sea Route Navigation Experience, Provide Incen-
tives to Encourage Using the Arctic Sea Route, Conduct International
Joint Research and Host Seminars to Increase the Use of the Arctic Sea
Routes, Develop Arctic Sea Operators’ Capacity, Cooperate on Devel-
oping Arctic Coastal Ports.”

Abandoning its longstanding policy of deliberate vagueness, the
State Council Information Office of the People’s Republic of China re-
leased a White Paper on “China’s Arctic Policy” in January 2018.*! The
document contains many references to Arctic sea passages and routes
and emphasizes China’s role in developing these increasingly strategic
shipping routes. The most interesting and nebulous sections are found
under Part IV “China’s Policies and Positions on Participating in Artic
Affairs,” Section 3 “Utilizing Arctic resources in a lawful and rational
manner,” Subsection (1) “China’s participation in the development of
Arctic shipping routes.” One of the key elements is the definition pro-
vided for “Arctic shipping routes” which are deemed to comprise the
Northeast Passage (and thus the NSR), the Northwest Passage and the
“Central Passage” (the Transpolar Sea Route).

The Arctic shipping routes comprise the Northeast Passage,
Northwest Passage, and the Central Passage. As a result of global
warming, the Arctic shipping routes are likely to become import-
ant transport routes for international trade. China respects the leg-
islative, enforcement and adjudicatory powers of the Arctic States
in the waters subject to their jurisdiction. China maintains that the
management of the Arctic shipping routes should be conducted
in accordance with treaties including the UNCLOS and general
international law and that the freedom of navigation enjoyed by all
countries in accordance with the law and their rights to use the Arctic
shipping routes should be ensured. China maintains that disputes over
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the Arctic shipping routes should be properly settled in accordance
with international law.

While the third sentence might appear supportive of the Canadi-
an position, the question remains as to whether China considers all of
the waters within the Canadian Arctic Archipelago to be “subject to
[Canada’s] jurisdiction.” In any event, this reassuring statement is com-
pletely negated by the passages highlighted in italics. The insistence
on “freedom of navigation” in the “Arctic shipping routes,” which ex-
plicitly include the NWP, is of course in complete opposition to the
official Canadian position. The White Paper also gives some legitimacy
to the idea that a “dispute” exists as to the status of the “Arctic shipping
routes,” which again include the NWP.

China also acted strategically in regard to the transit of its govern-
ment research vessel Xuelong through the NWP in 2017. Rather than
ask Canada’s permission for its vessel to enter and navigate through Ca-
nadian internal waters, which would have been a formal acknowledg-
ment of the Canadian position, China relied upon the provisions in the
UNCLOS governing marine scientific research (Articles 245 and 246).
As Part XIII of the Convention obligates a foreign vessel to obtain the
permission of the coastal State to conduct marine scientific research in
any maritime zone, China was able to sidestep the thorny question of
the legal status of the NWP.

It could be argued that the government policies examined above are
evidence of a muted but emerging trend—one of contestation of Can-
ada’s position in regards to the Northwest Passage and therefore, one
of increased support for Washington’s long-held view. However, while
at first blush such a development, if it is real, might appear to be ad-
vantageous to the United States, it is arguably in the greater interest of
Canada certainly, but also the United States, if the NWP disagreement
remains a contained ‘North American affair’. For while Canada and the
United States may disagree at the highest political level, they are bound
in a close defense and security relationship.

Their decades-old quarrel over the legal status of the Northwest
Passage in no way challenges the bilateral mechanisms that serve their
common interests. For example, through the NORAD missions (aero-
space warning and control and maritime warning), Canada and the
United States share domain awareness and assessments, including in
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their respective “maritime approaches, maritime areas and internal wa-
terways”.* The United States and Canada are also party to an Agree-
ment for Cooperation in Science & Technology for Critical Infrastructure Pro-
tection and Border Security. Another effective joint mechanism is the
annual summit between the Canadian and U.S. Coast Guards, which
fosters communication and cooperation at the senior, operational and
regional levels in both organizations.

Against this backdrop of commitment, the NWP ‘disagreement’
may be an occasional irritant in Canada-U.S. relations but never a
threat to the vital interests of either party. The same cannot be said of
claims by outside States to a right of transit passage—which cannot be
impeded—for their civilian and military ships and aircraft. The North-
west Passage spans roughly 900 miles (1,450 km) and winds through
the 94 major islands* and 34,469 minor islands of the Canadian Arctic
Archipelago, itself a staggering 40 percent of Canada’s total landmass.#
No ‘international strait’ in the world cuts through the sovereign terri-
tory of the bordering state to this extent. It is indeed rather difficult to
imagine any country willing to accept free and largely unrestricted nav-
igation through, and overflight over, one third of its national territory.

As President Kennedy emphasized, Canada and the United States
are allies including in the quest for a practical and responsible naviga-
tional regime in the Arctic. The two continental partners must contin-
ue to find ways to set their legal differences aside and work collabora-
tively. At the same time, Canada must continue to vigorously defend its
claim to exclusive jurisdiction over the NWP at the international level.
American officials should not interpret this policy as one of provoca-
tion. It is a necessary strategy aimed at a wider audience. In the face of
a dramatically changing Arctic and increasing foreign interest, it is only
legally prudent and politically wise for Canada to defend a robust and
enforceable navigational regime.

The Northwest Passage—Inuit Nunangat

The Canadian Arctic Archipelago is not only a multiform physical
space, but also a highly complex political and jurisdictional environ-
ment. The territory of Nunavut, or “Our Land” in Inuktitut, is the
result of the largest Aboriginal land claims settlement in Canadian
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Figure 3. Inuvialuit Settlement Region and Nunavut Settlement Area
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history, carved out of the Northwest Territories pursuant to Article 4
of the 1993 Nunavut Land Claims Agreement (NLCA).* The Nunavut
Settlement Area (NSA) covers 1,936,113 km? of land and 157,077 km?
of water in Northern Canada, representing %™ of Canada’s total area
[Figure 3].¥ The territory includes part of the Canadian mainland and
encompasses most of the Arctic Archipelago and thus, almost all of the
Northwest Passage routes.*® Over 80 percent of its 35,944 residents
are Inuit,* living in 25 communities—24 of which are on the shores of
Canada’s Arctic waters.

The NLCA is not a hollow expression of intent but rather is “a land
claims agreement within the meaning of Section 35 of the Constitution
Act, 1982.7°° The NLCA between Canada and the Inuit “enshrines In-
uit rights in the constitutional firmament of this country.”! The pre-
amble to the NCLA describes the Agreement’s principal objectives.
They include:
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* to provide for certainty and clarity of rights for Inuit to partic-
ipate in decision-making concerning the use, management and
conservation of land, water and resources, including the offshore;

* to provide Inuit with wildlife harvesting rights;

* to provide Inuit with rights to participate in decision making con-
cerning wildlife harvesting;

* to encourage self-reliance and the cultural and social well-being
of Inuit.

Inuit self-government rights in the territory are exercised through
the governance provisions of the NLCA, including through the territo-
rial government. The constellation of rights and prerogatives assigned
to different actors means that the authority to govern navigation and
shipping in Nunavut cannot be wielded by any one actor. Most sig-
nificant issues will require co-management partnerships—an approach
also mandated by Canadian federal policy.

Article 5 of the NCLA is devoted to wildlife and recognizes that
“the legal rights of Inuit to harvest wildlife flow from their traditional
and current use” [5.1.2 (b)] and that the “Government of Canada and
Inuit recognize that there is a need for an effective role for Inuit in #//
aspects of wildlife management” [5.1.6]. Recognizing that Government
retains ultimate responsibility for wildlife management, Part 2 of Arti-
cle 5 establishes the Nunavut Wildlife Management Board (NWMB).
The NWMB can approve “the establishment, disestablishment and
changes to boundaries of Conservation Areas related to the manage-
ment and protection of wildlife and wildlife habitat (5.2.34). Article
5.7.1 specifies that in addition to the functions assigned to the NWMB,
“the exercise of harvesting by Inuit shall be overseen by Hunters and
Trappers Organizations (HT'Os) and Regional Wildlife Organizations
(RWOs).”?

Article 8 provides that the Canadian Parks Service must work with
the Designated Inuit Organization (DIO), affected communities and
the Government of Nunavut (GN) to establish National Parks in the
NSA [8.2.1]. Under Article 1 of the NLCA, which provides definitions
tor key concepts in the Agreement, the term “National Park” is defined
as “an area that has been formally and fully dedicated as a National
Park or National Marine Park under the National Parks Act.” Article 9



The U.S.—Canada Northwest Passage Disagreement 281

of the NLCA recognizes that in addition to Parks, other areas that are
of “particular significance for ecological, cultural, archaeological, re-
search and similar reasons, require special protection [9.2.1]. Inuit shall
enjoy special rights and benefits with respect to these areas.”

Article 9.3.1 mandates that Government, in consultation with Inu-
it, must conduct a study to determine the need for new legislation or
amendments to existing legislation to designate and manage Conser-
vation Areas in the terrestrial and marine environment of the NSA.
As determined by Article 9.3.2, the “establishment, disestablishment
or changing of the boundaries of Conservation Areas related to man-
agement and protection of wildlife and wildlife habitat” is subject to
the approval of the NWMB. Of critical importance, the same article
declares that “Conservation Areas shall be co-managed by Government
and the DIO.”

Article 11 is devoted to “Land Use Planning.” The term “land” in
this context is said to “include water and resources including wildlife”
[11.1.2] and the article applies to both land and marine areas within
the NSA and the Outer Land Fast Ice Zone [11.1.4]. It establishes the
Nunavut Planning Commission (NPC) with the primary responsibility
to establish broad planning policies, objectives and goals for the NSA
in conjunction with Government [11.4.1]. In developing planning pol-
icies, the NPC is to take into account, among several factors, environ-
mental protection and management needs, including wildlife conserva-
tion, protection and management [11.2.3]. Article 11.4.4 assigns to the
NPC the responsibility to “contribute to the development and review
of Arctic marine policy.”

The NPC is specifically tasked with formulating a “Nunavut land
use plan” according to an exhaustive process of development and re-
view in order to guide and direct short term and long-term develop-
ment in the NSA [11.5.1]. Upon approval by Cabinet (federal) and the
Executive Council (territorial), the Nunavut land use plan is to be im-
plemented on the basis of jurisdictional responsibility. All federal and
territorial government departments and agencies are to conduct their
activities and operations in accordance with the plan. The NPC re-
views all applications for project proposals to determine whether they
are in conformity with land use plans [11.5.10]. Voyages by cruise ships
through the NSA, for example, are considered “projects.”
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Article 15, which is comparatively shorter than the articles described
above, is entitled “Marine Areas”. Under Article 1 of the NLCA, “ma-
rine areas” are defined as “that part of Canada’s inland waters or terri-
torial sea, whether open or ice-covered, lying within the NSA, but does
not include inland waters.” Article 15.2.3 stipulates that there are no
Inuit Owned Lands in marine areas. In the absence of Indigenous title
to any marine areas, there is no unilateral authority to control access.
However, Article 15.1.1 of the NLCA recognizes that “there is a need
to develop and co-ordinate policies regarding the marine areas” and a
“need for Inuit involvement in aspects of Arctic marine management,
including research.”

The Nunavut Impact Review Board (NIRB), the Nunavut Water
Board (NWB), the NPC and the NWMB may jointly, as a Nunavut
Marine Council, or severally advise and make recommendations to
other government agencies regarding the marine areas, and Govern-
ment “shall” consider such advice and recommendations in making de-
cisions which affect marine areas [15.4.1].

Finally, Article 33 recognizes that the archaeological record of the
NSA is of spiritual, cultural, religious and educational importance to
Inuit. Accordingly, Inuit involvement in the identification, protection
and conservation of archaeological sites and specimens and the inter-
pretation of the archaeological record is both desirable and necessary.
Part I of Article 33 unambiguously declares that its provisions apply “to
marine areas of the NSA” [33.1.2]. Nunavut Tunngavik Inc. (NTI) is
tasked with establishing an Inuit Heritage Trust to assume “increasing
responsibilities for supporting, encouraging, and facilitating the con-
servation, maintenance, restoration and display of archaeological sites
and specimens in the NSA.” Under Article 33.3.1, the Trust is to be
“invited to participate in developing government policy and legislation
on archaeology in the NSA.”

What emerges from this review of the NLCA is that while the pow-
er to regulate “navigation and shipping” may be vested in the Fed-
eral Government under the Canadian constitution,’? there is a con-
stitutional and political imperative to consult and actively involve the
territory’s Inuit citizens and communities in devising strategies, plans
and mechanisms. Furthermore, various agencies and bodies, both at
the territorial level and under the NLCA, have been assigned specific
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rights and responsibilities in marine areas within the territory of Nun-
avut. Together with federal departments, they form a complex network
of rights holders and authority wielders.

While the formal recognition of Indigenous self-government and
the constitutional entrenchment of their fundamental rights has
strengthened the Canadian Government’s resolve to vigorously exer-
cise its control over the Northwest Passage, it has also debunked the
myth that it has a monopoly when it comes to defending the waters and
ice of the Canadian Arctic, and all that depends upon them. Indigenous
rights holders have an important role to play in deciding how Canada’s
Arctic waters, including the routes of the Northwest Passage, should
be governed.

Acknowledging the reality that “Canada’s sovereignty over the wa-
ters of the Arctic archipelago is supported by Inuit use and occupancy”
(article 15.1.1(c) of the NLCA), the Trudeau Government announced
in late December 2016 that it would co-develop a new “Arctic Policy
Framework” for Canada in collaboration with Indigenous and terri-
torial partners. With the aim of creating a long-term vision of priori-
ties and strategies for the Canadian Arctic, as well as promoting shared
leadership and partnerships, the process adopted a whole-of-govern-
ment approach involving many federal departments and agencies.
National Indigenous organizations were heavily involved and several
regional roundtables organized to seek the input of local Indigenous
groups. Gatherings of academics and industry experts also ensured a
broad spectrum of interests and ideas. This novel and widely inclusive
process, challenging to manage in practice, led to the release in ear-
ly September 2019 of Canada’s Arctic and Northern Policy Framework
[hereinafter Framework].’*

The Framework is described on the Crown-Indigenous and North-
ern Affairs Canada website as “a profound change of direction for the
Government of Canada.”’ The introduction to the Framework em-
phasizes that, unlike previous Canadian Arctic policies, it better aligns
Canada’s national and international policy objectives with the priorities
of Indigenous peoples and of northerners. Recognizing that ‘made in
Ottawa’ policies have not been successful in the past, the Framework
“puts the future into the hands of the people who live there to realize
the promise of the Arctic and the North.”® A crucial element of this
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new, cooperative form of policy-making is the inclusion in the Frame-
work of chapters from Indigenous, territorial and provincial partners:
“Through these chapters, our partners speak directly to Canadians and
to the world, expressing their own visions, aspirations and priorities.”’

In the months leading up to the release of the Framework, Inuit
leaders from Nunavut seized a valuable opportunity to assert their re-
solve to be heard, for their “own visions, aspirations and priorities” for
the region to be acknowledged and respected. When U.S. Secretary
of State Pompeo denounced Canada’s claim over the NWP as “ille-
gitimate” during a speech at the Arctic Council Ministerial meeting in
Finland early in May 2019, Canada’s Foreign Affairs minister Chrystia
Freeland was quick to respond, declaring that “Canada is very clear
about the NWP being Canadian” and insisting that “[t]here is both
a very strong and geographic connection with Canada.”*® This diplo-
matic tit-for-tat exchange between high level American and Canadi-
an government officials came as little surprise. The more forceful and
compelling rebuttal came from Canadian Inuit, who served notice on
Pompeo and the U.S. Government that the NWP is part of Inuit Nun-
angat, their Arctic homeland, and who reminded all nations of their
legally protected right to self-determination.”

Inuit are a marine people. Our culture and way of life is inextri-
cably linked to the ocean. The marine environment is central to
our identity, the way that we perceive the world, and the way that
we think of ourselves. The Northwest Passage is a part of Inuit
Nunangat, and future activity has implications for our commu-
nities and way of life. Inuit considerations must be central to any
conversation about how the Northwest Passage is utilized by Can-
ada and other countries.

Inuit utilized what is now referred to as the Northwest Passage for
millennia to migrate across Inuit Nunangat. We see it as a feature
of our homeland rather than as a shortcut for enhancing global
trade. Furthermore, Inuit co-manage with the federal government
and provinces and territories this vast space through comprehen-
sive land claim agreements. We are positioned through existing
governance structures to make decisions and advise governments
on the potential impacts and opportunities associated with in-
creased marine traffic in the Northwest Passage.®
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The increasingly strong demand by Canada’s Indigenous peoples
to be heard, considered and consulted, has altered how the Canadian
Federal Government exercises its sovereignty in its Arctic region. It is
unlikely, however, to have the power to change Washington’s official
position. Yet, the fact that the passages that cut through the Canadi-
an Arctic Archipelago are an integral part of an Indigenous homeland
should perhaps temper the rhetoric and should certainly distinguish
the NWP from other ‘Arctic navigation’ files. New international cus-
tomary legal norms are emerging and state attitudes are shifting in
favour of a greater respect for the cultural ties that bind Indigenous
peoples to their natural environment.®! Canada and the United States,
while continuing to disagree, might find common ground in ensuring
that outsiders respect the voice of the NWP’s Indigenous guardians.

Conclusion

In 1961, President Kennedy spoke of an American-Canadian alli-
ance strong enough to tolerate differences and even disagreements, of
an effective partnership based on mutual trust and respect.®? Those val-
ues have long been the foundation upon which successful collaborative
mechanisms have been established in the service of the national inter-
ests of both continental partners.

The International Boundaries Commission, which has maintained a
peaceful and eflicient international boundary between the two neigh-
bours for more than a century, is a telling example. On June 4, 1908,
the United States and the United Kingdom (on behalf of Canada)
signed a treaty to create the International Boundary Commission (IBC)
to accurately define and mark the boundary separating the two coun-
tries.®® In 1925, a second treaty between the United States and Canada
was entered into, making the IBC a permanent organization and em-
powering the two Commissioners (one American and one Canadian) to
maintain an effective boundary.%* Today, the introduction on the official
IBC website describes the Commission as “a true sharing of resources,
intellect and goodwill in pursuit of a common objective.”6

The establishment of the North American Air Defense Command
(NORAD) in 1957, as a bi-national, centralized air and maritime de-
fense command, and the fulfillment of its sensitive missions in the en-
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suing decades, are also compelling evidence of the trust and respect
emphasized by President Kennedy. In the third preambular paragraph
of the NORAD Agreement, renewed on April 28, 2006,° both Canada
and the United States attest to their conviction that “such cooperation
is a proven and flexible means to pursue shared goals and interests,
remains vital to their mutual security, and is compatible with their na-
tional interests.” Collaboration is thus recognized not only as a valuable
and efficient means to achieve shared objectives, but also as a powerful
mechanism for the advancement of national interests. The Canadian
Department of National Defence webpage devoted to NORAD readily
acknowledges that the bilateral structure “provides both countries with
greater continental security than could be achieved individually.”¢’

In March 2016, U.S. President Barack Obama and Canadian Prime
Minister Justin Trudeau issued a Joint Statement% which proclaimed
in its very first paragraph that they “embrace[d] the special relation-
ship between the two countries and their history of close collaboration
on energy development, environmental protection, and Arctic leader-
ship.” In the same opening paragraph, they resolved “that the United
States and Canada must and will play a leadership role internationally
... including ... to protect the Arctic and its peoples.” The fourth ob-
jective of their “shared Arctic leadership model” was the creation of
new approaches to strengthen the resilience of Arctic communities and
to support the well-being of Arctic residents, in particular by respecting
the rights and territory of Indigenous peoples.

While political personalities and agendas may change, the Cana-
da-U.S. relationship of trust and cooperation is long-established and
has withstood the vagaries of elections in both countries. Irrespective
of short-term rifts, the recognition that collaboration and cooperation
serve the interests of both States endures. Climate change, and the for-
eign interest it has sparked in the Arctic region, has only confirmed the
necessity for a strong partnership. Ottawa and Washington must, and
will continue, to work together to guarantee an efficient and responsi-
ble navigation regime in the North American Arctic. They must also
continue to lend their support and extend their respect to the Arctic’s
Indigenous Peoples, who rightfully demand that their cultural and spir-
itual connection to the Arctic waters be recognized and protected.
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